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SEPTEMBER 2022 HIGHLIGHTS
ECONOMY
Government of India has committed Rs. 7,385 crores
under Fund of Funds for Startup India Investment, which
is a mutual funds scheme launched in 2016
Make in India completes eight years of path-breaking
reforms and annual FDI doubles to USD 83 billion in
2022.
India recorded a current account deficit of USD 23.9
billion (2.8% of GDP) in the first quarter (April-June) of
2022-23, as compared to a surplus of USD 6.6 billion
(0.9% of GDP) in the corresponding quarter of 2021-22.
Repo rate increased to 5.9%, standing deposit facility
rate increased to 5.65%.
The MPC revised its projection for real GDP growth in
2022-23 from 7.2% to 7%.
Prime Minister Modi launched the NLP to promote
smooth movement of goods across India and boost
competitiveness of the Indian goods in the domestic and
international markets.

SECURITY AND INTERNATIONAL
RELATIONS
The government of India organized a Virtual Networking
Meet for Agri and Food GI products along with the
Embassy of India, Doha and IBPC Qatar to foster
interaction between the India exporters and importers of
Qatar.
Recently, Mazagon Dock Shipbuilders Ltd (MDL) under
the Ministry of Defence, launched Taragiri, the third
stealth frigate of Project 17A.
Prime Minister Narendra Modi and Bangladesh Prime
Minister Sheikh Hasina recently unveiled Unit-1 of
Maitree Super Thermal Power Project.
The Assam-based Numaligarh Refinery Limited (NRL) is
expected to complete the construction of IndiaBangladesh Friendship Pipeline by the end of 2022
which aims to connect Siliguri in West Bengal with
Parbatipur in Bangladesh’s Dinajpur district.
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REGIONAL DEVELOPMENT
The Kerala Legislative Assembly passed the Kerala Lok
Ayukta (Amendment) Bill, 2022 which will give the
State Government the power to either accept or reject the
verdict of the anti-corruption body, after giving an
opportunity to be heard.
The National Institution for Transforming India (NITI)
Aayog will assist each state to set up similar bodies for
faster and inclusive economic growth along with the
vision of becoming a developed nation by 2047.
Kerala recently unveiled a draft industrial policy that
focuses on upgradation of skills required for the jobs of
future industries and technologies of the Industrial
Revolution 4.0.
Odisha became the first state in India to start an
encyclopedia on tribal communities and document their
historic and unique traditions with the release of the five
volumes of “Encyclopedia of Tribes in Odisha”

TRAINING & GOVERNANCE
Recently, the Parliamentary Standing Committee on
Housing and Urban Affairs flagged the need for single
and comprehensive legislation for all the Metro rail
networks in the country and opposed the existing three
central acts.
DEPWD, Sector Skill Council for Persons with
Disabilities (SCPWD) and Amazon Internet Private
Limited signed a tripartite MoU to provide skill training
and employment opportunities for persons with
disabilities at Dr.Ambedkar International Centre in New
Delhi, Delhi.
The SCALE app was launched by the Minister of
Education and Skill Development, Dharmendra Pradhan
during his visit to the Council of Scientific and
Industrial Research (CSIR)-Central Leather Research
Institute (CLRI).
National Logistics Policy, 2022 notified. It seeks to
provide a framework for the development of the logistics
ecosystem. It aims to reduce logistics costs to
comparable global benchmarks by 2030 and create a
data-driven decision support mechanism.
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EDUCATION
Recently, the Minister of Education addressed the G-20
Education Ministers’ Meeting in Bali, Indonesia.
Microsoft has partnered with the Ministry of Skill
Development and Entrepreneurship (MSDE), and
Capacity Building Commission (CBC) to empower
India’s civil servants with future-ready skills under the
project ‘Capacity Building by MSDE in Microsoft
Digital Productivity Skills’ under Mission Karmyogi
As per the recent report by Ministry of Education, more
than 3 Lakh women were trained under Pradhan Mantri
Kaushal Vikas Yojana (PMKVY) scheme during 2021-22
On the occasion of Teacher’s Day 2022, the Prime
Minister of India announced a new initiative called PM
SHRI Schools which will serve as a laboratory for the
NEP which will ensure up gradation of 14500 schools.
The central government launched a new i-STEM
initiative named WEST aimed at empowering women to
contribute to the science, technology and innovation
ecosystem.

SOCIAL
About 4.37 lakh Anganwadi Centres have set up Poshan
Vatikas
under
the
POSHAN
Abhiyaan
under
interventions by the Ministry of Women and Child
Development with the Ministry of Ayush.
The Indian government recently launched the JALDOOT
App and JALDOOT App e-brochure which enables the
system collection of data on groundwater levels and
storing them in central digital database for analysis.
The Central Government has launched Sign Learn to
make Indian Sign Language usage more widespread and
accessible for the general public.
The Standing Committee on Health and Family Welfare
presented its report on ‘Cancer Care Plan and
Management: Prevention, Diagnosis, Research and
Affordability of Cancer Treatment’
The Standing Committee on Health and Family Welfare
presented its report on ‘Medical Devices: Regulation and
Control’.
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SCIENCE & TECHNOLOGY
Defence Research and Development Organization
(DRDO) conducted two successful test flights of Very
Short Range Air Defence System (VSHORADS) .
The National e-Governance Division (NeGD),organized
the 30th Chief Information Security Officers (CISO)
Deep-Dive training programme under the Cyber
Surakshit Bharat Scheme launched by the MeitY.
Centre approved changes to the scheme for the
development
of
a
semiconductor
and
display
manufacturing ecosystem in the country in order to make
India’s $10 billion chip-making initiative more attractive
to investors. A Design-Linked Initiative (DLI) scheme to
drive global and domestic investment related to design
software, IP rights etc. has also been announced.
The National Aeronautics and Space Administration (NASA) is about to launch its
Double Asteroid Redirection Test (DART) mission which is the first Kinetic Impactor
Method of planetary defence.
Indigenously developed special aviation fuel AVGAS 100 LL was launched by the Indian
Government for the piston engine aircrafts and unmanned aerial vehicles.
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COMPARISON OF
JUDICIAL SYSTEMS
AROUND THE WORLD

The Indian Judiciary is a single and integrated system of
courts, tracing its legacy to the British East India
Company. The promulgation of The Regulating Act of
1773 laid the stones to the establishment of The Supreme
Court of Judicature in Calcutta, which was ultimately
realised with the creation of Federal Court of India under
the Government of India Act 1935.
However, with the birth of independent India and a
Constitution tailor-made to the needs of the people, the
role and responsibilities of the Judiciary have changed
over the years. To get a clear understanding of its
structure and functions, it is imperative to look at it with
a lens of comparison with the other established judicial
systems of the world.
STRUCTURE
The United States judicial system comprises three levels
of courts, namely District courts, Circuit courts and the
Supreme Court. The district courts are trial courts, while
the circuit courts are the first court of appeal. The
Supreme Court is, in all obviousness, the apex court as
well as the final court of appeal. In its Indian counterpart,
the lowest level courts are called district courts which are
under the administrative control of the State’s High
Court. District courts have appellate jurisdiction over
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subordinate courts. The second in level are the High
Courts of state or states. Their most fundamental task
is to hear appeals from the lower courts and issue
writs, under Article 226 of the Indian Constitution.
They also enjoy the power of original jurisdiction
over matters that exceed the jurisdiction of the lower
courts, like protection of a citizen’s fundamental
right, admiralty and contempt of court, disputes over
elections of members of the Parliament and State
legislature. The Supreme Court of India is the highest
Source: BnW Journal
court established by the Constitution of India. It is the guardian of the Constitution and the highest
court of appeal. The Supreme Court comprises one Chief Justice and 33 judges who are appointed by
the President under Article 124 of the Indian Constitution.
Having talked about the structure of the Indian and the American judiciary, let us look at the structure
of the Judiciary in China. The Chinese judiciary works differently from this. In the lowest rung of the
hierarchy lies the different Local People’s courts at different levels of local government. Next to this
comes the Supreme People’s Procuratorate, which is the replica of erstwhile Russia’s office of
procuratorate. It is entrusted with the task of overseeing that the ministers, departments, local
government bodies, officials and general citizens obey the Constitution. The Chinese counterpart of
the Supreme Court of India is the Supreme People’s Court, described as the highest judicial organ by
the Constitution. Its powers are not very wide, and it is accountable to the National People’s Congress
and its Standing Committee. The layout of the United Kingdom’s judicial system is of yet another
kind. The UK has three different legal systems - one each for England and Wales, Scotland and
Northern Ireland. Their Supreme Court, established in just 2009 is their highest court of appeal in all
cases pertaining to England and Wales and Northern Ireland, but only exercises jurisdiction in the
civil cases of Scotland. The High Court of Justiciary remains the highest court of appeal for Scotland.
SCOPE AND AUTHORITY
Both the United States of America and India regard their judiciary to be the guardian and protector of
the Constitution. Since both the countries have the provision of a written constitution, the Constitution
is regarded as the Supreme Law of the Land, which the judiciary protects. There are, although, few
basic differences in the structures of the system, between the countries. The USA follows the “due
process of law” which checks if the law in question is unfair or arbitrary. On the other hand,
procedure established by law, as followed by India, upholds a law only if the procedure involved in
establishing it is fair and valid. This means that, while upholding the constitutional validity of any
law, it only takes into account the substantive question of if the law does or does not override any
powers assigned to the particular authority. Due process of law is wider in scope in the sense that it
takes into account the procedure as well as the reasonableness of the law itself. However, as far as the

06

CENTER OF POLICY

RESEARCH AND GOVERNANCE

apex court is concerned, the scope and powers of the Indian Supreme Court are more extensive than
its American counterpart. While the American Supreme Court only enjoys original jurisdiction over
constitutional cases, the former is powerful in terms of jurisdiction over appellate, original and
advisory cases. One major reason for the variation is the difference in the governmental systems, as
the USA follows a Presidential system, as contrary to the Parliamentary system of India. India has
derived its power of Judicial review from the courts of the USA, and USA has much wider scopes of
activism as compared to India. The States also have the doctrine of abstention and Rooker-Feldman
doctrine that limits the powers of the lower federal courts to disturb the rulings made by the state
courts.
The judiciary of the United Kingdom is however different. On account of not having a Bill of Rights
or a written constitution like the USA, the country has adopted the “Rule of Law”. Apart from this,
most courts in the UK also refer to the judgements of the previous cases, or precedents set by past
judicial opinions, much like the USA and India. The Chinese counterpart however works quite
differently than the USA and India. The Chinese judiciary is not independent of the government,
infact, it is the extension of the government, and therefore, of the single political party that is in
power.
DOCTRINE OF SEPARATION OF POWERS & CHECKS AND BALANCES
In the case of checks and balances, China stands apart from all the judicial systems of the world.
Designed after the Soviet system, the trials are equipped with ‘people’s assessors’. They are the
representatives of the people who not only ask questions of fact but also about the law of the land
while following procedures. It is done in an effort to ensure that justice is legitimately received along
with the protection of the rights and interests of both the accuser and the accused; and that no unfair
means have been used while coming to the decision of the judgement.
The United States and India also function on the doctrine of checks and balances, ensuring a
democratic and independent working of all the organs of the government. The idea, then, is to
interlink the organs in such a way that all the organs have enough power and autonomy to work
independently, but at the same time, not become all powerful and become undemocratic. In case of the
judiciary, the American President appoints the judges, with the approval of the Senate. In case of
removal of judges, they can be impeached in the House of Representatives, after being convicted by
the Senate. Similarly, the Judiciary can declare laws made by the Congress, comprising the House of
Representatives and the Senate, unconstitutional or null.

In the Indian context, the judiciary has the similar power of declaring laws made
by the legislature, i.e. Lok Sabha and Rajya Sabha unconstitutional, null and
void. In turn, the legislature can amend the laws declared ultra vires and re-pass
them in the Parliament. Perhaps, the biggest judicial control over the legislature
has been the declaration of the ‘basic structure’ doctrine pronounced in the
Kesavananda Bharti Case of 1973, whereby the Parliament cannot amend the
basic structure of the Constitution. As far as the appointments are concerned, the
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judges of the High Court and Supreme Court of India are appointed by the President, but in case of
their removal by impeachment, the President can remove them only after the charges have been
confirmed by both the Houses of Parliament by a special majority on the grounds of proven
misbehaviour and incapacity.
For countries like the USA and India, the scope is much wider when compared to its counterparts.
Being the seat of democracy, the United States allows a much wider scope of judicial activism, while
India’s promise of welfare and equity have given added importance to Public Interest Litigation (PIL).
The UK and China, although are different in structure, they cater to the particular needs of their
citizens.
The judiciary of any country forms the backbone of the institution of justice. The above comparisons
are a reflection of how different countries have different structures and doctrines working within the
organ, ensuring the best outcome for the exclusive needs of the particular nations. It is, however,
imperative to note that the underlying attempt is to ensure justice, within the ambit of law.
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JUDICIARY:
ACCOUNTABILITY
ISSUE IN THE INDIAN
JUDICIAL SYSTEM

The judiciary is the defender of fundamental rights of the
individual. Its basic function is to grant justice which can
be exercised more efficiently through the system of
accountability. Accountability refers to the answerability
of the judiciary to the people of the country and the other
organs of the state. The Indian social, political system is
created to ensure accountability and serve justice to
society at large. To implement it practically at the judicial
level, it's important to maintain the principle of separation
of power since it would allow each organ to maintain
their independence and work with impartiality and
fairness. Recently, certain judicial cases have raised
questions on judicial accountability, which is often
safeguarded to maintain and withhold public trust in the
system.
In democracy, judicial accountability comes with an
unbiased judiciary but it is overshadowed by the
privileges that protect them from investigation. Their
appointments are made through consultation with the
president under Article 124A, which suggests the judicial
appointments are undertaken through deliberations that
take place behind closed doors, away from public
scrutiny. This raises further questions over transparency
in the judicial process. For instance, the Veeraswamy
case questioned the investigation of judges in case of
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criminal offense. It declared that the judiciary cannot be subjected to criminal and political
investigation, and that no FIR can be filed against them, which gives them certain privileges.
The Supreme Court is often called a court of record. Its decisions impact a number of people and they
are used to set precedent for future cases. Journalists, academician and other shareholders use that
information to help and improve our analysis for future cases. The crucial role played by the judiciary
in reforming the society makes it pertinent for policy makers to ensure that the judiciary becomes
more accountable. One way to make the judiciary more accountable to is to bring it under the purview
of the Right to Information Act of 2005.
The RTI act 2005 enables citizens to access information related to government bodies which is a
useful tool to counter acts of corruption, mismanagement, abuse, etc. Moreover its purpose is to bring
accountability in the functioning of the authority. A constitutional bench constituted by the Supreme
Court of India in the SC of India versus Subhash Chandra Aggarwal of 2018 made an attempt to
clarify ambiguity on inclusion or exclusion of judiciary. It was stated that the judiciary shall be
included under the ambit of RTI on a case to case basis. It was further decided that the right to
information shall be balanced with the right to privacy while making any decision.
While other organs of the government have progressed through time, the court still needs to adjust
according to the needs of the society in order to maintain its legitimacy. For instance, the court needs
to redefine the contempt of court act rather than interpreting that act as an impediment to their
freedom. The judiciary came under scrutiny for using contempt of court to suppress dissenting voices,
opinions or statements opposing the court's decision in the Prashant Bhushan case. The lawyers like
Prashant Bhushan are often dismissed by the court where the court uses their discretionary power to
decide cases, often using nepotism in judicial functioning. The judiciary also uses “Contempt of
Court” against lawyers who make public statements against the judiciary, like Prashant Bhushan, who
is on numerous occasions criticized by the court for remarking on cases and critiquing it which are
often fair.
To further the argument for judicial reform in order to tackle the problem of accountability, a recent
case of 2021 can be cited. In this case a judge High
Court of Bombay, Puspa Ganendiewala gave her
interpretation of sexual assult, that sent a setback
to the interpretation of sexual assult under POSCO
Act. The judgement left a loophole in the
interpretation of sexual assualt and recieved severe
criticism for stating that, “Skin to Skin contact was
necessary to constitute an offense as a ‘sexual
assault’ under POSCO ACT. Had the Judiciary
been accountable to the public, it would have taken
due care of the sentiments of the society while
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passing such a judgment because sexual assault even without the skin to skin contact causes mental
trauma to the victim which is difficult to bear.
Similarly, Rajan Gogoi, former CJI’s controversial sexual assult case brought to question the practice
of judicial accountability. In a case that was filed against the former chief justice Rajan Gogoi in
which he was criticized for convening a special bench which was constituted against him. This was a
case in point against the principle, which suggests that one cannot be a judge in one's own case. Such
instances cause the loss of trust and faith in the judiciary. According to the constitution, the supreme
court judges are to be removed if they are found guilty of misbehavior and incapacity, however, in
practice they are rarely convicted of it.
On the recent retirement of the last CJI, CV Ramana spoke on accountability and transparency issues
in Judiciary. He suggested that the judiciary must become vibrant in nature and ensure that it is
approachable. It should also ensure that justice does not get compromised due to its independence. He
famously said in the Pegasus case, that “Justice should not be done, it should be seen”. His statement
suggests making a call for reform, which ensures checks and balances. For instance, the collegium
functions to pass resolutions for transfer and appointment of high court and supreme court judges but
operates under an opaque system. This lack of transparency further hampers the accountability of the
judiciary towards the general public
The recent case of Justice Banerjee’s transfer from Madras to Meghalaya raised questions on
transparency in the judicial decision making process. This further causes lack of answerability on the
part of the judiciary. This was further criticized for sending the resolution one and a half months after
the decision was made. It means that the collegium can use their power to make arbitrary decisions to
make judicial appointments and use it as a means to serve punishment. This further proves the
correctness of the notion that the judicial practices in modern times lack accountability and
transparency, and have a backlog of cases etc.
It's difficult to keep the judiciary accountable and ensure independence in its functioning at the same
time. Accountability and responsibility go hand in hand and one serves as a prerequisite for the other.
It has become quintessential to ensure accountability through reform in the judicial system so that
decisions are made for the welfare of the society and they don't serve as mere pronouncements of the
highest echelons of the judicial system of India. Such change would pave the way for the welfare of
the citizens and the much desired good governance in India.
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JUDICIAL OVERREACH
IN INDIA

Power corrupts and absolute power corrupts absolutelyLord Acton.
In India, the Judiciary has been equipped with an
exclusive power to enforce the rule of law and interpret
the provisions of the Constitution. Article 226 (for the
High Court) and Article 32 (for the Supreme Court)
enshrined in the Indian Constitution mandates the power
of judicial review, thereby making the judiciary the sole
organ of the government to exercise constraint,
inducements, influence and regular checks on the
callousness of the executive class. Consequently, the right
of the courts to carry out judicial review is not subject to
change and has therefore, been completely excluded from
the control of Parliament's power to amend or to
abbreviate in some way. A well-demarcated power
sharing arrangement as per Montesquieu’s notion of
separation of powers, ensures that each organ of the state
functions within its defined ambit of responsibilities,
thereby keeping the independence and supremacy of the
judiciary intact. However, in recent years, the Indian
judiciary has been acutely criticized by many lawyers,
legal scholars and judges for playing an exceedingly
activist role and overreaching. Henceforth, when judges
start to infringe from this separation of power in lieu of
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judicial activism, then it is considered judicial overreach.
Pertaining to judicial activism in India, overreach is believed to allow judges to thwart the will of the
common people expressed via their representatives by striking down laws and policies formulated by
the legislature. It is a proven fact that authority grows by what it feeds on. Judicial authority in the
case of overreach appears to grow on consolidation; on the incompetence on the part of the legislature
and executive to enact laws as per the requirements of citizens. It is widely accepted that this growing
trend has harmed the key institutions of the government since the tendency to encroach on each others
domains impedes the healthy growth of these institutions, and hampers the efforts made towards good
governance and the strengthening of democracy.
There have been several instances of illegitimate interventions by the Indian judiciary, the most
common context being the debate between social reform and religious freedom. Article 25 of the
Constitution of India mentions the freedom of conscience and free profession, practice and
propagation of religion while 25(2)(b) stands as an exception to the general rule. Article 25(2)(b)[18]
states as follows:
“Nothing in this article shall affect the operation of any existing law or prevent the State from making
any law- providing for social welfare and reform or the throwing open of Hindu religious institutions
of a public character to all classes and sections of Hindus.”
The above two provisions are often seen contradicting each other with people insisting on freedom of
their religion while courts go on making decisions as social reform legislations. The infamous
decision of laying down the ‘Essentially Religious Practices (ERP)’ Test is a testimony to judicial
overreach. The court initially stated that the religious practices that were ‘essentially religious’ fell
under the ambit of Article 25 and were protected from state intervention, wherein only the religious
denominations had the right to decide the laws essential to their religion. However, as per the ERP
Test, only certain religious practices that are ‘essential to religion’ and fundamental in nature
(changing which would alter the very character of the religion) are protected by the Constitution.
Although the Constitution does not mention any such pre requisite, the courts have assumed and
assigned themselves the power to decide about the practices that are essential to the religion and have

further expanded their self assigned power by conducting
interpretation of religious texts and laying down additional
tests for determination of religious essentiality without having
the relevant expertise to do so. This judicial power breach was
clearly witnessed in the Shah Bano case, where adjudication of
the courts could have been based on the sections of Criminal
Procedure Code. The court instead went on to interpret the
Quran and conducted an analysis of verse 241 of the religious
text by Justice Chandrachud, who was a secular jurist and not
some trained Islamic scholar.
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The Judiciary has stepped beyond its limits to even intervene in decisions involving the entertainment
industry. In the case of censorship of the movie Jolly LLB II, the Bombay High Court constituted a
three person committee to watch the movie and report on what issues exist in it. In lieu of this report,
the directors had to delete the four objectionable scenes from the movie because of the release date
being near. This was a clear breach of the judicial powers as per Section 5(b) of the Cinematograph
Act, 1952 which states that the power to censor movies lies only with the Board of Film Certification.
The Act also grants a revisional power to the Government but the courts of the country are not
authorized to certify or modify a film.
This hitch of judicial overreach soared during the COVID 19 Pandemic, especially during the second
wave which shocked the executive owing to the large-scale administrative and health mismanagement.
The Allahabad High Court recommended Rs1 crore ex gratia to families of deceased poll workers,
because Rs. 30 Lakh as decided by the State was not sufficient. However, the Supreme Court did not
show the same alacrity in dealing with the plight of migrant workers returning home during the
lockdown. Similarly, Delhi High Court has been almost micromanaging pandemic management, fixing
oxygen quota and distribution and issuing contempt notice to the Centre on the oxygen issue. There
was a situation where lawyers, and not medical experts, were comparing the benefits of
dexamethasone over remdesivir. Other cases of judicial overreach include the imposition of liquor ban
near national and state highways, the cancellation of telecom licenses in the 2G case, etc.
To conclude, it is imperative for the judiciary to understand that purely political and policy issues that
do not involve the resolution of a basic legal issue are outside the purview of the court. In the case of
governmental inactions or institutional breakdowns, the responsibility of the superior judiciary is to
issue a writ of mandamus or other relevant instruction to the inefficient public authority requiring
fulfillment of its legal duties. However, there is a significant contrast between such public authority
being ordered to perform and the judiciary taking up such a role on its own. The former is proper
judicial involvement, not the latter. The Judiciary has been deemed as the final arbiter in cases of
conflict by the Constitution. It is thereby expected that the Judiciary confines itself to the power
bestowed to it and respects the independence of the three wings.
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NECESSITY OF A
REPRESENTATIVE
INDIAN JUDICIARY

India is a diverse nation with customs, beliefs, and
pursuits unique to states or regions. Each community
would have different aspirations, with millions of people
waiting for their concerns to be heard. As a nation, we
have been battling gender bias and prejudices since preindependence, and the institutions left behind by our
colonizers do not paint a different image. Our supreme
court was established in October 1935 and has served as
our apex court since then. As cases increased, so did the
number of judges. Measures like Public Interest
Litigations (PIL) exist to address public voices and cater
to the needs of our large populace. The legal system tries
to incorporate public interest and ensure justice, but
problems of huge caseloads and pendency along with
under-representation continue to plague the system.
Advocating for a judiciary that has representation from
all the communities has therefore become essential.
Court decisions on all levels impact policy, law,
institutions, and ultimately citizens. They pass verdicts
on important subjects such as constitutionalism,
discrimination, anti-trust volitions, human rights and so
much more that affect the security and socioeconomic
status of people. The Indian judiciary has always been an
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independent organ, working to ensure justice
and democratic processes. With courts working
to resolve pending cases on countless matters,
lawyers and judges are also humans prone to
biases and conditioning, especially on certain
subject matters that they might not be familiar
with. The judicial system — its lawyers, clerks,
judges, paralegals, etc., have historically,
mostly been men. This is where the argument of
those working for the judiciary not being
necessarily representative of the population,
comes in. Studies suggest that the personal experiences of the judges do influence their decisionmaking which makes it pertinent for the judiciary to be representative. The concept of a representative
judiciary emphasizes the need for communities to be represented by one of their own, and this
becomes important, especially in light of women’s issues, casteism, or concerns of the LGBTQ+
community.

A constitutional democracy like ours depends on the voices of its people being heard and counted, and
its success lies in the semblance of equality it espouses. The discourse about women being
underrepresented in the judiciary has been ongoing for a long time, and a look at the numbers shows
that there have only been eleven women judges in the Supreme court ever. Women account for only
11% of the High Court judges. There are five high courts in which no woman served as a judge, and in
six others, their share has been less than 10%. The situation is slightly better in lower courts, where
28% of the judges were women as of 2017. There are disparities among states, with the figures being
lower than 20% in Bihar, Jharkhand, and Gujarat. Currently, four women judges are serving in the
Supreme Court. In addition to J. Indira Banerjee, three of them were sworn into the Supreme Court
(SC) of India in August 2021.
The Indian judicial system has prevalent gender inequalities with few female judges. While it is a
proud moment for India that women are holding senior positions in the judicial system, they are still
few in number owing to systematic obstacles. This is where the need for equitable, and not equal
provisions comes into light. For instance, Article 233 of the Constitution provides that appointment as
a district judge requires not less than seven years as an advocate. The Supreme Court’s interpretation
means it to be a continuous practice, which could be a disqualifying criterion for many women, due to
the social responsibilities of marriage and motherhood that hinder continuous practice after higher
education. Women judges are also not immune to the “leaking pipeline” — the term used to describe
the phenomenon of women quitting the workforce in the middle of their career, when children have
board exams or parents need additional care, as these duties mostly fall to women. Such circumstances
pave way for stereotypes and prejudices among colleagues as well, resulting in a lack of support from
workplaces or fellow advocates. Historically too, the argumentative and methodical nature of the legal
profession has been considered better attributed to men.
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Intersectionality and Widening Scope of Representation
To address these issues, we need to think of the challenges beyond conventional solutions that are
discussed to reduce the gender gap. The inclusivity gaps in the Judiciary are not separate from those
we see in all segments of society. This is where intersectionality also comes into the picture. Women
are not just one monolithic community in India. Of all the eleven women who have been elevated to
the Supreme Court as judges, only one is a Muslim – J. Fathima Beewi and one a practicing Christian
– J. R Banumathi. There has been no Dalit or Adivasi woman, and no woman representing the sexual
minorities or even trans women. The legal profession continues to be unrepresentative of not just
women, but also the queer community, Dalits, and Adivasis.
Since 2018, Indian courts have delivered landmark verdicts regarding decriminalizing homosexuality
and working towards empowering the LGBTQ+ community. A case in point is J. Anand Venkatesh
from the Madras High Court, who consulted psychologists and members of the community, to
overcome his prejudices while adjudicating the case to ban conversion therapy in India. However, in
tandem with these developments, we have the infamous controversy regarding the appointment of
senior advocate Saurabh Kirpal as a judge of the Delhi High Court. In March 2021, the Supreme Court
had deferred its decision on his elevation to the Bench for the fourth time since his name was first
recommended, in 2017. When, and if, he’s elevated, Kirpal will be India’s first openly gay judge in
the higher judiciary.
The process of appointment of judges has also faced allegations of nepotism, and caste and religious
identities continue to matter. J. Sharad Arvind Bobde, who recently retired as the 47th Chief Justice of
India, was also the 41st Hindu, 47th male, and 47th able-bodied CJI to hold office. A to-date analysis
of all the Chief Justices of the Supreme Court of India (CJIs) would indicate that we are yet to have a
differently-abled, female, Christian, Buddhist, or a member of the LGBTQ community in the top
judicial office. We are yet to have representation of the Scheduled Tribes in the highest judiciary and
the Chief Justiceship. Other Backward Classes (OBCs) constitute 12% of the lower judiciary, SCs less
than 14%, and STs have about 12% representation in the subordinate judiciary.
This trend needs to change if we are to provide effective solutions to the problems of the society by
analyzing these issues from the lens of the underrepresented communities of India. The decisions
taken by the judiciary impact the life of the society as a whole and effective mechanisms that take into
account everyone’s voices need to be put in place to make the judiciary truly representative thereby
leading to the creation of an inclusive society.
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